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International Seminar 
 

The Proposal for an Optional Protocol to the 
International Covenant on Economic, Social and Cultural Rights 

 
 
Summary: 
 
The purpose of the seminar was to allow for an exchange of expert views concerning further 
developments of the Optional Protocol to the International Covenant on Economic, Social and 
Cultural Rights (ICESCR). Two issues were particularly on the agenda of the seminar. The 
first day was devoted to an exchange of views on the draft Optional Protocol (OP), which was 
prepared by the Committee on Economic, Social and Cultural Rights (CESCR) in 1997 and 
the subsequent discussions and comments by governments, experts and civil society 
organizations of that draft in the following sessions of the Commission on Human Rights 
(CHR or Commission), including the first report of the independent expert of the CHR on the 
issue in 2002. During the second day discussion focused on possible options for the mandate 
of the Working Group, which will be established by the 59th CHR session in 2003. The final 
objective was to develop a proposal for the mandate for this working-group which can be 
distributed at the session of the Human Rights Commission. 
  
Six major issues were discussed during the first day. The following conclusions were 
achieved: 
 
1. Concerning the issue of justiciability, a broad consensus existed among all experts that this 
is not a problematic issue because with all definition work the Committee did and future case 
law it will not be problematic to deal with specific cases. Due to the fact that case law will 
help in understanding obligations, an OP will be particularly helpful in increasing the 
understanding of ESC-rights. 
 
2. With respect to international obligations all experts saw the need to take them into 
consideration and to extend the scope of the debate on the different levels international 
obligations may have, such as extraterritorial, trans- and international obligations. 
Nevertheless it was recommended to put the issue not in the forefront of the discussion on the 
OP because it might put at risk the overall result in getting a complaint procedure. As a 
minimum, the draft OP should not have a jurisdiction clause.  
 
3. A functioning system of domestic remedies is core for the implementation of ESC-rights. 
The failure of states to have such a system will be one of the core reasons to have a complaint 
mechanism at the international level. A problem area will be the access to domestic remedies 
in cases of failing states or civil wars, but this is a problem that does not only exist for the OP 
concerning ESC-Rights, but for the implementation of all human rights.  
 
4. Interim measures, such as those foreseen in the OP of the CEDAW should be reflected in 
the work of the Working Group, even if they are not so easy for ESC-rights. They should be 
linked to strong threshold levels. A further discussion would be needed if interim measures 
should be mentioned in the draft OP, following the CEDAW OP, or as the OP to the ICCPR 
only in the rules of procedures. The German Institute for Human Rights was encouraged to 
organize another conference on the issue. 
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5. Concerning locus standi provisions (who is eligible for complaints) in the draft OP, 
consensus was reached that both individuals and groups which are victims should be able to 
make complaints as well as third parties acting on behalf of the victims. While several experts 
also supported public interest litigation cases, some were more cautious and envisaged more 
risks for the overall acceptance to the OP for ESC-rights than the long term gains. The 
proposal was made that the draft OP should have a notion of substantiation.  
 
6. The Committee on ESC-rights was by consensus seen as the right body to deal with 
complaints (cases). The considerations of the independent expert could be overcome by using 
the experiences of the human rights committee and the OP for civil and political rights. It was 
widely discussed that Intergovernmental Organizations can, on the one side, help the 
Committee in investigating situations in giving background information and, on the other 
side, complaints should also be possible against IGOs being responsible for violations of 
ESC-Rights through the huge amount of policy advice given to countries. Overall, it was 
agreed that IGOs should adopt a rights based approach to their activities; it was discussed if 
this issue is not again too big and risky for the OP procedure. The issue should also be 
discussed in the Working Group. 
 
 

Final results concerning a possible text of the resolution and  
a list of issues to be discussed in the  working group 

 
After strategic discussion a consensus was achieved to conclude the seminar with two sets of 
recommendations. The first relate to alternative options for the text of the resolution to be 
adopted at the CHR. The second one would be a list of recommendations. That list should not 
be discussed in the CHR but should be handed over to the chair of the newly established 
working group. It is a list of interesting options that should be taken into consideration in the 
working group.  
 
Concerning the text for the resolution three options were seen. 
- The best one would be the version following, asking for the elaboration of an optional 

protocol based on the draft of the CESCR and giving particular attention to subsequent 
developments in the fields of UN human rights treaty monitoring (CEDAW OP drafting) 

- The second best option would be a similar text without references to the draft of the 
CESCR and subsequent developments, but having the aim of the development of a draft 
text for an optional protocol. 

- The minimum solution would reiterate the text from last year’s resolution, ie. the working 
group should consider options. 

 
A possible text could have the following format: 
“The Commission decides to establish an open-ended working group to consider options 
regarding the elaboration of an optional protocol to the ICESCR, with an aim of the working 
group proposing to the commission, by its 2005 session, the text of such an optional protocol, 
taking into consideration the draft of the ESC-rights Committee and giving particular 
attention to subsequent developments in the field of UN human rights treaty monitoring, 
including the Optional Protocol to the CEDAW, a treaty that to a large extent pertains to 
economic, social and cultural rights.” 
 
Among the additional elements that should be discussed by the working group, the following 
list was agreed by the seminar:  
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1. “The optional protocol should contain a procedure for complaints by individuals or 
groups of individuals, and it should also include additional mechanisms through a separate 
opt-in declaration by a State party to the Optional Protocol, such as an inquiry procedure 
(CEDAW-OP, arts. 8-9) or a procedure for inter-State complaints; 
 
2. The optional protocol should exclude reservations (CEDAW-OP art. 17) 
 
3. The notion of “jurisdiction” (CESCR-draft, art. 1) should be abandoned and the object 
of complaints should be defined through the notion of a violation of the Covenant rights 
by a State party (CEDAW-OP art. 2) 
 
4. The scope of complaints should cover complaints from affected individuals and groups 
and of group actions on behalf of the victims.  
 
5. The admissibility criteria of the draft of the CESCR should be adjusted taking into 
account  the admissibility criteria in line with the CEDAW-OP art. 4; 
 
6. It should be the ESCR-Committee established through ECOSOC decision 1985/17  that 
should be entrusted with the new tasks established through the OP. It would be optional to 
have a discussion whether to include in the OP provisions that would transform the 
existing ESCR-Committee into a treaty body to the ICESCR or nominated by ECOSOC 
upon a recommendation by a meeting of State parties to the ICESCR.” 
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Content: 
 
 
I. Introduction: Purpose of the meeting 
 
The purpose of the seminar was to allow for an exchange of expert views concerning further 
developments of the Optional Protocol to the International Covenant on Economic, Social and 
Cultural Rights (ICESCR). Two issues were particularly on the agenda of the seminar. The 
first day was devoted to an exchange of views on the draft Optional Protocol (OP), which was 
prepared by the Committee on Economic, Social and Cultural Rights (CESCR) in 19971 and 
the subsequent discussions and comments by governments, experts and civil society 
organizations of that draft in the following sessions of the CHR, including the first report of 
the independent expert of the CHR on the issue in 20022. The second day focussed on 
possible options for the mandate of the Working Group which will be established by the 59th 
CHR in 2003. The final objective was to develop a proposal for the mandate for this working-
group which can be distributed at the session of the CHR. 
 
Moreover, as the chair of the first day, Prof. Fried van Hoof, explained at the beginning, the 
conference was intended to assist in elaborating the scope and content of economic, social and 
cultural rights in a way that may lead to the increased acceptance of an optional protocol to 
the ICESCR as drafted by the United Nations working group to be appointed during the 
upcoming 59th session of the CHR.  
 
The following seminar report gives a brief summary of the expert presentations during the 
seminar and documents the results of the discussions and the final outcome of the seminar. 
The discussion has been documented by referring to the most important arguments used. It is 
also detailed so that the seminar report is accessible and the arguments understandable to 
interested observers. The central findings are summarized at the beginning of the seminar-
report. 
 
 
II. Issues and open questions concerning the Optional Protocol (the first day) 
Chair: Prof. Fried van Hoof (vH) 
 
In his opening speech Prof. Eibe Riedel explained that the independent expert Mr. Hatem 
Kotrane was unable to participate at the seminar, but sent greetings. In Riedel´s opinion the 
setting up of an independent expert was wise to introduce state parties to the idea of an OP. 
The mandate was extended for one more year and his work will this year be substituted by an 
open-ended working-group. As a member of the Kuratorium of the newly established German 
Institute for Human Rights (DIMR), Prof. Riedel gave some background information about 
the Institute. While the financial support comes from the government, it is the Kuratorium, the 
governing board, which is there to guarantee the independence of the DIMR. 
 
Session I:  State obligations and the nature of complaints 
 
First presentation: 
The first session started with a presentation of Dr. Asbjörn Eide, senior fellow at the 
Norwegian Institute for Human Rights and a member of the UN Sub-Commission on the 
                                                 
1 . Presented to the Commission on Human Rights in 1997 (E/CN.4/1997/105) 
2 .  Report of the independent expert on the question of a draft optional protocol to the International 
Covenant on Economic, Social and Cultural Rights, (E/CN.4/2002/57 v. 12.02.2002) 
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Promotion and Protection of Human Rights, on the topic: State obligations under the 
International Covenant on Economic, Social and Cultural Rights. 
 
The starting point for Eide as the background of his presentation is that human rights, 
especially economic, social and cultural rights (ESC-rights) have to be protected in times of 
globalization. While the Covenant generates two types of obligations, those related to 
implementation and those to reporting, the presentation concentrated on the implementation 
obligations. Rights require correlative duties. Such obligations have to be implemented at the 
national level. While there are, of course, different ways of implementation, he wanted to 
focus here on the contents of the obligations. Obligations under human rights are today 
understood as a combination of entitlements and freedoms. To elaborate the content of the 
rights the CESCR has developed several general comments as an authoritative, however not 
binding, form of interpretation. The backbone for the understanding of obligations under 
ESC-Rights is art. 2 of the Covenant and the general comment no. 3 on state obligations.  
 
While historically ESC-rights were confronted with the myth or argument that they are rights 
that basically require provision of services, the new and internationally recognized 
understanding has developed considerably: the individual is the only one that can use his own 
resources (capital, land or labour), therefore: the first level of obligations linked to all human 
rights is the obligation to respect (those resources) and the existing forms of access to those 
resources; the second level of obligation is to protect the access to those resources against 
threats of private parties. At the third level, the obligation to fulfil requires states to allow as 
many persons as possible to help themselves, by giving access to productive assets. If that 
fails, the obligation to fulfil requires that states provide the basic standards of each right. 
Elaboration of the basic standard of most of the ESC-rights has been done in the last years by 
the CESCR. While some of the measures required to comply with the three levels of 
obligations are of a more immediate nature, other need a progressive realization in order to be 
fully implemented.  
 
The clarification of the content of the right and of the state obligations also allows a more 
precise definition of what are violations of Covenant rights. The CESCR has recognized step 
by step an increasing justiciability of several parts of the ICESCR (e.g. non-discrimination). 
Eide closed by pointing out that states have international co-responsibilities in implementing 
the Covenant rights and that state representatives should integrate human rights in 
negotiations of international agreements more extensively. The co-responsibilities can be 
called international obligations. On the example of a set of Draft Guidelines, that has been 
prepared under the auspices of the UN High Commissioner for Human Rights, containing a 
human rights approach to poverty reduction strategies (PRS), Eide clarified what can be 
expected from states considering the international co-responsibilities. He also listed more 
claims what states should do with respect to international relations.  
 
Second presentation: 
The second presentation was made by Prof. Dr. Eibe Riedel from the University of 
Mannheim, Germany, and member of the UN Committee on Economic, Social and Cultural 
Rights on the topic: State Obligations: The Experience of the Committee on Economic, Social 
and Cultural Rights 
 
Concerning the optional protocol, Riedel defended the proposal of the CESCR in its draft for 
the optional protocol that the OP should opt for a comprehensive approach and not for a 
selective one, because all substantive rights of the ICESCR contain individual rights 
guarantees, and possibilities for collective or group rights guarantees. Moreover, he was also 



 8 

supportive – as were the vast majority of the Committee – that it would be good to allow 
individuals as victims as well as groups and representatives of individuals, such as NGOs and 
other bodies of civil society to lodge complaints. The best body equipped to deal with an 
Optional protocol would be the CESCR. The OP should also be open to an enquiry procedure, 
like the OP to the CEDAW and for an urgent action procedure, addressing allegations of 
wide-spread violations of ESC-rights. While it is often argued that an OP should only deal 
with the core rights of the Covenant, the Committee instead takes the core content approach in 
regard to all rights contained in the Covenant. This is the consistent practice of the CESCR in 
the state reporting procedure, and there has not been one State party denying this approach. 
 
Resistance against the OP was always raised by countries complaining that important 
clarifications concerning ESC-rights were missing. Therefore, Professor Riedel profiled  the 
new understanding of ICESCR state obligations as drawn from the practice of the Committee 
on Economic, Social and Cultural Rights which, in its review of State party reports and 
through its most recent General Comments has taken great pains to elucidate the respect, 
protect, fulfil typology of obligations with the declared overall intention to demonstrate that 
all Covenant rights contain components which could easily be opened up for an individual or 
collective rights complaints procedure. This undertaking by the Committee has been given 
added emphasis by State parties repeatedly requesting Committee members to provide further 
normative clarification to ICESCR rights. In the past few years, the Committee has also 
elaborated statements regarding certain Covenant rights or general situations, such as through 
its statements on poverty, globalization and intellectual property rights. The Committee has 
also assumed similar clarification functions through "days of general discussion" on particular 
rights.  
 
The net result of Committee practice is that the meaning of most Covenant rights has now 
become much more clear. Moreover, each General Comment tries to highlight some core 
obligations as minimum standards which State parties must conform with, irrespective of 
resource considerations. Professor Riedel went on to provide numerous concrete examples of 
cases dealt with by the Committee which demonstrated Covenant provisions can easily be 
applied to individuals or groups in a wide variety of situations.  Unfortunately, the Committee 
cannot formally deal with individual complaints at this time, while many of the cases referred 
to by Professor Riedel would have been well served by an optional protocol procedure.   
 
The chair stressed Riedel’s central argument: justiciabilty is no real issue because the 
provisions of the ICESCR are already justiciable.  
 
Third presentation: 
The third presentation was given by Michael Windfuhr, Executive Director of FIAN-
International, the international Human Rights Organization working with the right to adequate 
food, on the topic: Nature of complaints under the proposed optional protocol 
 
Michael Windfuhr used the example of the right to adequate food in delving further into the 
respect, protect, fulfil typology of state obligations under the ICESCR, and utilized situational 
examples to demonstrate how countries throughout the world continue to violate each branch 
of the their respect, protect and fulfil obligations under the Covenant. His case by case 
analysis demonstrated how an optional protocol would be of direct relevance and applicability 
to address violations under the Covenant, violations that, as of yet, are not able to be 
addressed on the international level due to the absence of such a complaints procedure.  
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Overall, in an effort to constructively implement Covenant rights, States must first implement 
the obligations to respect and protect the rights. Concerning the obligation to fulfil, the 
following qualifications were developed by the Committee in the last general comments. The 
country has first to identify groups most vulnerable to economic, social and cultural rights 
violations and it has to start taking steps for the progressive realization for all these groups. 
The non identification of vulnerable groups or the missing start of progressive realization can 
already be judged as violations of the Covenant rights. When the progressive realization of the 
rights is started with, it is then important that they are implemented through measures that 
utilize the maximum of nationally and internationally available resources that are measurable 
through concrete indicators and benchmarks. 
 
While states are the principle duty holder to guarantee the full realization of the rights 
enshrined in the Covenant, Mr. Windfuhr also noted that international obligations are more 
and more becoming relevant in times of globalization. Windfuhr also differentiated between 
three types of international obligations: The first can be called external obligations. These are 
cases where the external (foreign) policy of one country leads to breaches of Covenant rights 
in other countries. At the second level, Mr. Windfuhr highlighted the danger posed by 
intergovernmental organizations that increasingly provide policy advice to nations that may 
be detrimental to economic, social and cultural rights, undermining state capacity to meet the 
most basic needs of its people in favour of policies that promote globalized interests.  At the 
third level and in a similar vein, he warned about the activities of private actors such as 
transnational corporations. These globalized entities have become so powerful that 
governments find it difficult to regulate and monitor their activities which may violate 
economic, social and cultural rights. They often have strong influence over new laws of 
countries.  
 
He concluded by stating that case law for ESC-rights is both possible and urgently needed. 
Urging the international community to act on behalf of those most affected by economic, 
social and cultural rights violations, the marginalized, Mr. Windfuhr highlighted that, as both 
individuals and groups suffer ICESCR violations, a complaints procedure under the Covenant 
should be open to both classes of plaintiffs. Because it is often marginal groups that are 
affected by violations of ESC-rights, they often need others to act on their behalf or support to 
get active themselves. The OP should be framed in a way that the instrument would allow the 
international community to address grave or serious violations of the Covenant through the 
use of interim measures. 
 
Discussion first session: 
(A) The first round of discussion focused on the issues of (1) justiciability of ESC-Rights 
and on (2) international obligations:  
Several questions were asked by a government representative to Prof. Riedel. First it was 
asked if a complaint procedure is really needed when the Committee already deals with group 
cases in indirect ways. Second, while all rights in art. 6 to 15 are justiciable to a certain extent, 
the relevant issue therefore is to what extent they are justiciable. The third question was, to 
what extent some of the vague standards of the ICESCR, such as “adequate standard of 
living” can be defined more precisely, a problem which exists in particular with regards to 
Art. 9 on social security. Finally the question was raised, if international obligations can 
already be dealt with.  
 
Riedel answered briefly by highlighting that unfortunately the state reporting procedure is not 
known in the public. Cases cannot be dealt with in the Committee, but are presented often by 
NGOs as a good means to get public awareness for ESC-rights. The realization of ESC-rights 
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is more than good intentions of governments. To really mobilize the necessary political will 
an OP will be needed. He did not see too many problem with the justiciability of the rights 
and vague standards in the text. It is part of the job of judges in many areas to deal with such 
vague standards. In its dialogue with state parties the Committee was able to come up with 
solutions (benchmarks) to situations which are relative benchmarks and not absolute ones, 
meaning that not the same standards apply to all countries unless we talk about the rock 
bottom. It will be difficult to realize the justiciability of international obligations, except the 
obligation to protect, because if a national private actor threatens human rights abroad, a case 
could be investigated in the form of an inquiry procedure. In the further discussion Windfuhr 
highlighted that especially case law will make it possible to go into details of defining terms 
such as “adequate”. External obligations must be better understood in future, because often 
international framework conditions have impact on the ability of states to implement their 
human rights obligations.  
 
Prof. Scheinin gave an overview of the language international lawyers may use with respect to 
international obligations, based on his recent experiences at a conference in Maastricht, 
Netherlands. Mr. Scheinin differentiated (1) extraterritorial effects of one state due to 
extraterritorial practices or to effects of policies outside its territory or the extraterritorial 
effect of international treaties. The exterritorial effect raise the question of exercise of 
jurisdiction outside the country, a contentious issue, for example, is assassinations, as the 
current discussion about the Bankovic case of the European Court of Human Rights (EuCHR) 
shows about bombing outside the exercise of jurisdiction. Concerning ESC-rights, it is 
important to note that the Covenant has no jurisdiction clause such as the covenant on civil 
and political rights has. Different from this are (2) transnational obligations and (3) 
international obligations: transnational are those acts through an international organizations 
because the territorial states are not involved and international are those where the territorial 
state is the agent. As a pragmatic consequence he recommended that the term jurisdiction in 
the OP should be used with caution, he said that discussion is needed whether to put in a 
jurisdiction clause at all. 
 
Prof. Harris referred to the right to social security, highlighting that a lot of work still has to 
be done to get a much clearer picture of the right to social security. The chair pointed out that 
the problem of open terms exists in regard to all human rights including civil and political 
rights, e.g. take the term “fair trial”. Concerning international obligations, the chair was in 
favour of open procedures under the OP, even if time is needed to elaborate that issue in 
detail. Berry referred to the problems with international obligations and asked if it is really 
necessary to have them included in the debate. Concerning the concept of indivisibility at the 
institutional level, it is not correct that in regard to civil human rights that there was no 
obligation to fulfil. All levels of obligations can be used for all human rights.  
 
Prof. Riedel generally differentiated between three types of decisions you can get in 
international fora. There are political, quasi-judicial and judicial procedures. The OP will 
create quasi-judicial procedures, where at the end you will not have a judgement, but an 
opinion that does not contain specific implementation measures, leaving a choice for what 
action to be taken. He then mentioned the concept of proportionality which gives the 
opportunity to assess difficult questions.  
 
(B) In a second round of discussion the issues of (3) remedies and (4) interim measures 
were discussed.  
A second round of discussion was introduced by a government representative who asked how 
far legal procedures can go in countries with weak legal institution, e.g. in failing states. What 
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can be considered an effective remedy, if nothing is available? Will the Committee not be 
flooded by cases, because the effectiveness of domestic procedures is low? Can the 
Committee cover the workload?  
 
The chair highlighted the problem raised by the question of how to guarantee effective 
implementation for international and domestic procedures. However, he did not see problems 
with the workload with individual complaints, based on the experiences of other international 
complaint procedures. Windfuhr highlighted the gravity of the problem because some 
countries do not have adequate domestic remedies; also judicial remedies take too long. 
Millions of cases on land conflicts alone are pending in a country such as India. He reiterated 
the problem of failed states, and expressed his opinion that in failing states also a rights-based 
approach faces limitations. Moreover he pinpointed the fact that the CEDAW optional 
protocol has a better regulation for interim measures than the draft OP developed by the 
CESCR. The issue of interim measures would be of particular importance due to the marginal 
status of many of the victim groups of violations of ESC-rights. 
 
Riedel referred to discussion in the ESC-committee showing that the committee in the state 
reporting procedure so far was hesitant to adopt the instrument of interim measures. Scheinin 
reported on the OP procedure to the Covenant on Civil and Political Rights. Interim measures 
are included only in the rules of procedures. The harm threshold is set to be very high in the 
following cases 1) death penalty, 2) deportation, 3) grave environmental changes typically for 
indigenous peoples, sometimes 4) serious concern for life. Harris highlighted the importance 
of domestic remedies procedures. The European Social Charter does not require this, but the 
European Social Charter also only deals with collective complaints. Eide was in favour of a 
clause for the exhaustion of domestic remedies first, to get the house in order. All states 
should offer functioning domestic remedies. The chair concluded that he saw a consensus on 
the need to have and to demand effective domestic remedy procedures. In the case of too long 
procedures the OP will allow complaints. Concerning interim measures, most of the experts 
were extremely cautious, even if the point of particular marginal groups is an important one to 
further investigate. The proposal was made that the German Institute for Human Rights 
should consider organising another conference, to discuss the rules of procedure for an OP to 
ESC-rights based on the experiences of the Human Rights Committee.  
 
Session II:  Categories of complaints 
 
Fourth presentation: 
Prof. Dr. David Harris from the University of Nottingham, United Kingdom on the topic: 
Who should be entitled to complain? 
 
Profiling who should be entitled to complain under an optional protocol, Professor David 
Harris advised that existing locus standi requirements vary in international and human 
regional instruments where those entitled to complain may vary between individuals, groups 
and or States. Advising on the draft optional protocol, Professor Harris noted that this 
instrument limits complaints to individual and group victims of State economic, social and 
cultural rights violations or any individual or group acting on behalf of such claimants, 
however, the draft instrument neither permits non-victim “public interest” claims nor State to 
State  complaints.  
 
The approach of relating claims to direct victims of Covenant violations was favoured by 
Professor Harris as most cases can be framed using direct victims of Covenant violations and 
can be presented in graphic detail given, most often, egregious fact situations, whereas public 
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interest litigation may frighten States away from an optional protocol complaints procedure 
for only a limited benefit. Professor Harris favoured the recognition of State to State 
complaints as they have been provided for through other instruments, have rarely been used 
and may constructively serve to assess whether developing nations have met their ICESCR 
obligations.  General discussions in this area, however, warned that allowing State to State 
complaints may politicize the ICESCR adjudicative process to the ultimate detriment of 
economic, social and cultural rights realisation efforts. 
 
Discussion: 
 
A government representative clarified the specific victim rules at the ILO. Complaints can be 
brought by delegates to the Int. Labour Confer. (art. 26). State to State complaints have not 
played an important role in the ILO-work. Prof. Riedel explained the hesitation the CESCR 
had with state complaints. They are in practice hardly ever used and very rarely taken up. The 
situation is different with the other plaintiffs. Riedel supported individual and group 
complaints, but also public litigation cases: only very select, clear-cut cases (action pro socio) 
e.g. for group rights. 
 
Prof. Eide mentioned that a state complaints procedure could help developing countries to 
challenge developed countries, knowing the risk that when the complaints are first made, for 
example a country has not received enough aid to fulfil her obligations, the resistance to ESC-
rights may increase. Berry articulated doubts to such a procedure. Windfuhr supported Prof. 
Riedel’s position that individuals and groups action on behalf of victims should be eligible for 
complaints. He saw great risk that public interest litigation would endanger the OP as a whole 
and he demanded therefore a careful approach. Scheinin supported that view, that he would be 
sceptical if public case litigation would be included. He proposed that a notion of 
substantiation could be added as a criterion for admissibility 
 
Prof. Harris mentioned the case of the ICJ complaint against Portugal on child labour (ILO) as 
an example for public interest cases. He supported Eide’s view that developing countries 
might be interested in state complaints. A cautious approach to both public interest litigation 
and to state complaints was supported, not excluding both options, but the reference to the 
options should not endanger the OP process at a whole. 
 
Session III: Competent Body to receive complaints     
 
Fifth presentation: 
Prof. Dr. Martin Scheinin, Director of the Åbo Akademi University Institute for Human 
Rights, Finland: Which is the competent body to receive complaints? 
 
Profiling the appropriate body that should be empowered to examine complaints under an 
optional protocol, Martin Scheinin took issue and was astonished with the 2002 position of 
the independent expert who recommended a separation between the Committee and the body 
entertaining complaints under the ICESCR. In this, the independent expert pointed to a 
hypothetical conflict of authority should the Committee both review State party reports and 
entertain complaints under the Covenant, as this body would be caught between its non-
confrontational and adversarial roles and State parties would be loathe to speak openly to a 
body at the reporting stage which they would later face through a quasi-judicial investigative 
settlement procedure. 
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Referring to the 25 year practice of the Human Rights Committee acting under the ICCPR, 
Mr. Scheinin pointed out that the parallel existence of the reporting and adjudicative 
functions, as engaged in by the Human Rights Committee, has proven extremely useful and 
has greatly contributed to the success of Human Rights for the following reasons: 
(1) The complaints procedure has directed the Human Rights Committee’s work towards the 
legal interpretation of ICCPR rights provisions and has assisted with the understanding of 
these rights and obligations. (2) The reporting procedure has served as a follow-up 
mechanism for the views adopted under the complaints procedure. (3) The reporting 
procedure regularly sets the stage for the complaints procedure through the provision of 
background information that the Human Rights Committee has found useful in examining 
individual complaints. (4) The reporting procedure has sensitised the Human Rights 
Committee to positive obligations and therefore, the body is more likely to identify such 
obligations when they arise in individual cases. (5) Contrary to the position of the independent 
expert, in the experience of the Human Rights Committee, it is not necessarily justified to 
think of the complaints procedure as more confrontational to the reporting procedure. (6) The 
parallel existence of the reporting and adjudicative functions of the Hunan Rights Committee 
has not resulted in prejudice. 
 
Mr. Scheinin commented that the six points mentioned have been borne out in the practice of 
the European Court of Human Rights, the European Committee of Social Rights and under 
the Inter-American system. That said, it was mentioned that the independent expert’s report 
served to usefully question the present ability of the Committee to adjudicate on complaints 
under an optional protocol and in this regard, it may be prudent to provide the Committee a 
somewhat stronger legal basis, striving for a stronger treaty basis for the Committee. 
 
Discussion:  
 
At the beginning of the discussion several questions were raised by a government 
representative comparing experiences from the ILO procedures with the CESCR. In the ILO 
only the committee on freedom of association has a body to check compliance. In the other 
system ad-hoc bodies of experts are formed to check compliance. He asked whether this does 
not imply a certain danger that different procedures might arrive at different results on the 
same case, e.g. if an ILO and a CESCR procedure exists at the same time. Prof. Scheinin did 
not see the danger of different results, because this is a common problem in many law 
systems. Judges as experts carefully check other results and take them into consideration. 
Concerning the capacity of the CESCR Riedel explained that the CESCR in dealing with state 
reports, always has constructive dialogues. While currently the CESCR has a mixed 
membership of 1/3 mixed social scientists, educationalists, 1/3 diplomats, (smallest) 1/3 
lawyers, which often leads to a stronger political approach, with an OP it will probably get a 
stronger legal approach and more lawyers as members. Additionally, Windfuhr highlighted 
the very small number of staff supporting the CESCR. If this would be increased only by one 
or two persons, the capacity would double. To use the current weak support structure as an 
argument against the CESCR is therefore not a real argument, because it could easily be 
changed. 

 
Eide mentioned again that it would be necessary to distinguish between complaints against 
states and complaints against IGOs, e.g. World Bank and IMF, and the consequences of their 
policies. Windfuhr supported that view in a double sense. He reported that the CESCR is 
currently for the first time getting more attention from IGOs, such as the WHO or the FAO, 
who have helped to develop the respective general comments. If these IGOs would have a 
rights based monitoring approach, they could become a very helpful background information 



 14 

source for monitoring procedures of the CESCR. At the same time the CESCR should be able 
to address HR violations of IGOs. A government representative mentioned cases in which 
European NGOs have tried to get local remedies for local NGOs from developing countries, 
e.g. in the case of rice, the EU-market regulation for bananas.  
 
The chair highlighted the problem that IGOs feel themselves only bound and sensible to their 
own statute and procedures such as the inspection panels. They often see themselves not 
bound by international human rights law. Harris argued that vis-à-vis the World Bank and 
IMF directly there is no remedy since they are not parties to UN conventions, but that 
governments taking the decision in the World Bank meetings are mostly state parties to the 
ICESCR. While some experts still argued that this complex issue of responsibilities of IGOs 
should not be solved under the OP discussion, because the OP will not be able to solve such 
an important but big problem (Riedel and Scheinin) others argued (von Hoof, Eide, Windfuhr) 
that IGOs could be entities against whom complaints should be made. An agreement was 
reached that at the current state of discussion the issue should be held open. If a working 
group is installed it could be taken up with more space. Scheinin mentioned that not referring 
to a jurisdiction clause in the OP would be best to keep future space for dealing with 
obligations and responsibilities of other actors.  
 
The consensus was that non-state actors as well as IGOs might contribute to violations of ESC 
rights. There are also differences in perspective between trade and human rights law, as 
Windfuhr showed using the example of different interpretations of the non-discrimination 
provision in Human Rights treaties and in trade law. Art. 22 and 23 of the ICESCR ask for 
international co-operation and Riedel concluded that IGOs should cooperate with states. 
World Bank and IMF should pay more attention to human rights standards as defined in the 
General Comments and they should adopt a rights based approaches. Finally, it was agreed 
that all experts are in favour of a comprehensive approach of the OP including all covenant 
rights. Also, the hope was expressed that the independent expert would change his mind in 
that direction. 
 
 
III. Summary and conclusions of the issue part 
 
Government representatives participating in the seminar highlighted that the results should be 
seen as results of an expert meeting and that the government representatives present were here 
to learn and reflect their own ideas, without necessarily supporting all the conclusions made 
by the experts. 
 
Six major issues were discussed during the first day. The following conclusions could be 
achieved: 
1. Concerning the issue of justiciability, a broad consensus was reached among all experts that 
this is not a problematic issue because with all definition work the Committee did and future 
case law it will not be problematic to deal with specific cases. Due to the fact that case law 
will help in understanding the obligations, an OP will be particularly helpful in increasing the 
understanding of ESC-rights. 
2. With respect to international obligations all experts saw the need to take them into 
consideration and to extend the scope of the debate on the different levels international 
obligations may have, such as extraterritorial, trans- and international obligations. 
Nevertheless it was recommended to put the issue not in the forefront of the discussion on the 
OP because it can risk the overall result in getting a complaint procedure. As a minimum, the 
draft OP should not have a jurisdiction clause.  
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3. A functioning system of domestic remedies is core for the implementation of ESC-rights. 
The failure of states to have such a system will be one of the core reasons to have a complaint 
mechanism at the international level. A problem area will be the access to remedies in cases 
of failing states or civil wars, but this is a problem that does not only exist for the OP 
concerning ESC-Rights, but for the implementation of all human rights.  
4. Interim measures, such as those foreseen in the OP of the CEDAW should be reflected in 
the work of the Working Group, even if they are not so easy for ESC-rights. They should be 
linked to strong threshold levels. A further discussion would be needed if interim measures 
should be mentioned in the draft OP, following the CEDAW OP, or as the OP to the ICCPR 
only in the rules of procedures for the OP. The German Institute was encouraged to organize 
another conference on the issue. 
5. Concerning locus standi provisions (who is eligible for complaints) in the draft OP, 
consensus was reached that both individuals and groups which are victims should be able to 
make complaints as well as third parties acting on behalf of the victims. While several experts 
also supported public interest litigation cases, some were more cautious and envisaged more 
risks for the overall acceptance to the OP for ESC-rights than the long term gains. The 
proposal was made that the draft OP should have a notion of substantiation.  
6. The Committee on ESC-rights was by consensus seen as the right body to deal with cases. 
The considerations of the independent experts could be overcome by using the experiences of 
the human rights committee and the OP for civil and political rights. It was widely discussed 
that Intergovernmental Organizations can, on the one side, help the Committee in 
investigating situations in giving background information and, on the other side, complaints 
should also be possible against IGOs being responsible for violations of ESC-Rights through 
the huge amount of policy advice given to countries. Overall, it was agreed that IGOs should 
adopt a rights based approach to their activities; it was discussed if this issue is not again too 
big and risky for the OP procedure. The issue should also be discussed in the Working Group. 
 
 
IV. Political situations, options for the steps and proposals (the second day) 
 
Session IV Proposals for the Mandate of the Working Group on an 

Optional Protocol (to be established by the 59th Commission 
on Human Rights in 2003) 

2nd day, Chair: Asbjörn Eide 
 
A summary was given by the chair of the second day, Asbjörn Eide. He highlighted that the 
objective of the second day was to discuss options and proposals for the mandate of the 
Working Group. Several presentations were given concerning the mandate by an NGOs and 
by government representatives. 
 
Sixth presentation: Edwin Berry, ICJ 
The session started with a proposal for a mandate of the Working Group, which was 
developed by Edwin Berry from the International Commission of Jurists, which will be used 
as a background for a common NGOs statement. 
 
In his presentation Berry underlined that the mandate of the open-ended working group 
should be open to other actors such as NGOs. They should have the possibility to input in the 
disproportionately short drafting process. He made reference to the whole body of 
international and national law, binding or not binding, which is relevant for the elaboration of 
ESC-rights that could be used as resource base for the working group.  
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After the presentation an update was given over the state of discussion concerning the 
optional protocol by several government representatives. 
 
It was said that the establishment of an open-ended working group of the Commission on the 
optional protocol can be considered as a great victory. Last year’s formulation in the omnibus 
resolution on ESC-Rights was a compromise. It was a compromise because it did not say, for 
instance, “to draft a complaint mechanism”. The formulation was “to consider options 
regarding the elaboration”. Last year the USA were not a member, the year before, when the 
independent expert was established and the working group was first mentioned, the US and 
Saudi Arabia voted against the omnibus resolution, and seven countries abstained. 
 
The group of countries in favour is an untypical one, not following typical geographical or 
cultural patterns. Supporting countries are Finland, Portugal and South Africa, with the 
support of some Latin American countries such as Brazil, Chile, Cuba and Mexico and some 
countries with a positive attitude such as Germany or France, Croatia and the Czech Republic. 
Also, the group against the working-group is a small one, mainly the USA, Australia, India 
and Japan supported by Saudi Arabia and Russia. Some other countries were critical including 
Indonesia, Malaysia, Pakistan, Sweden and the United Kingdom. Most governments still do 
not have a clear view point that is officially presented; with the US there is clear opposition. 
Therefore, the NGOs have their role to play in pressuring their governments to come up with 
a clear standpoint. 
 
A government representative talked about discussions in Geneva. It was pointed out that in 
Geneva a viable result is only expected to come as a compromise (second best solution). A 
second best approach means that the definition of the mandate is left to the working-group; 
the other way to let the Commission discuss and decide on a mandate could be very difficult; 
due to time constraints it was said that it would be better not to go for an extra resolution 
defining the mandate, while the resolution for setting up the working-group will be in the 
omnibus resolution on ESC-rights. As a minimum content, it should be made clear that the 
main focus of the Working Group should be to establish a complaint mechanism and not only 
to discuss options. It would be useful to maintain the line of consensus from last year. It will 
be important to have an “open-ended” working group, allowing third parties to participate, 
which is also time-consuming. The short text of the omnibus resolution setting up the working 
group should not formulate goals to the working group in order not to preclude a process or 
not to determine a certain result. To get a consensus an open process is needed. The difficult 
issues cannot be avoided later by the formulation of a more precise mandate. 
 
Another government representative started by reinforcing the conviction that it is impossible 
not to understand that the all rights are justiciable. He highlighted that the discussion of the 
first day made it very clear that a comprehensive approach is needed, meaning that all rights 
should be included in the OP. It became very clear the day before how an ideal OP should 
look. Different from the ideal view is the Geneva reality. It is easy to expect that the working 
group will often be a “re-run of an old movie”, the entire range of issues from the mid 80s 
will come again on the table. Therefore the aim is to convince most states to have a 
reasonable and effective OP. Such cooperation with experts as done in these days should go 
on and will help to solve coming up problems together. For the time being the mandate should 
allow all states to participate in order not to preclude any state, it should be inviting from the 
very beginning (inclusive). He doubted that a stringent solution has leeway; an open mandate 
will kick start a process that should integrate the participation of civil society organisations. 
There should be a time frame clause in the decision, while the working-group should remains 
open-ended, however, it should reach a conclusion in a certain time. 
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Discussion: 
 
The chair proposed to structure the discussion so that different issues could be discussed 
separately (a) the mandate for the working group and (b) elements for the content of the OP 
that are seen as being essential by the experts present.  
 
Scheinin then proposed that the seminar should develop the text for a paragraph of the 
omnibus resolution on ESC-rights and following that para should present a list of options for 
the working group, which must not go into the resolution of this year’s human rights 
commission but can be given to the chair of the working group. He presented a proposal in 
which the proposed text for the resolution can be seen as a chapeau and the list of option 
could be added to it or kept as a separate text that could be handed over later to the chair or 
the working group. The text was then discussed intensively in the seminar. The final 
agreement is documented in chapter V on the following page.  
 
The further discussion focused on commenting on the proposal made by Scheinin. 
Riedel favoured a short resolution. It would help to avoid that the discussion of one of the 
options be turned against the process as a whole. Riedel was supported by a government 
representative who highlighted that the diplomatic reality needed to be adjusted to. The OP is 
not an isolated event.  This year 12 resolutions with regard to ESC rights and about 7 special 
rapporteurs are pending. Some mandates such as that of the special rapporteur on food are to 
be renewed which will be difficult at that point. Against the background of ESC-Rights issues 
the Commission is loaded with, any diplomatic endeavour needs to be done carefully. Berry 
mentioned that it is always better to start negotiating from a strong text. 
 
 
V. Summary of the proposals 
 
After a longer strategic discussion on how to proceed, a consensus was achieved to conclude 
the seminar with two sets of recommendations. The first related to alternative options for the 
text of the resolution to be adopted in the CHR, the chapeau-text proposed by Scheinin. The 
second one would be a list of recommendations following the options mentioned by Martin 
Scheinin. That list should be handed over to the chair of the newly established working group. 
The list was discussed issue by issue. At the end, the following text was agreed to: 
 
Concerning the chapeau (the text for the resolution) three options were seen. 
- The best one would be the version following, asking for the elaboration of an optional 

protocol based on the draft of the CESCR and giving particular attention to subsequent 
developments in the fields of UN-human rights treaty monitoring (CEDAW OP draft) 

- The second best option would be a similar text without references to the draft of the 
CESCR and subsequent developments, but having the aim to develop a draft text for an 
optional protocol. 

- The minimum solution would reiterate the text from last year’s resolution, that the 
working group should consider options. 

 
“The Commission decides to establish an open-ended working group to consider options 
regarding the elaboration of an optional protocol to the ICESCR, with an aim of the working 
group proposing to the commission, by its 2005 session, the text of such an optional protocol, 
taking into consideration the draft of the ESC-rights Committee and giving particular 
attention to subsequent developments in the field of UN human rights treaty monitoring, 
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including the Optional Protocol to the CEDAW, a treaty that to a large extent pertains to 
economic, social and cultural rights.” 
 
Among the additional elements that should be discussed by the working group, the following 
list was agreed by the seminar:  
1. “The optional protocol should contain a procedure for complaints by individuals or groups 
of individuals, and it should also include additional mechanisms through a separate opt-in 
declaration by a State party to the Optional Protocol, such as an inquiry procedure (CEDAW-
OP, arts. 8-9) or a procedure for inter-State complaints 
2. The optional protocol should exclude reservations (CEDAW-OP art. 17) 
3. The notion of “jurisdiction” (CESCR-draft, art. 1) should be given up and the object of 
complaints should be defined through the notion of a violation of the Covenant rights by a 
State party (CEDAW-OP art. 2) 
4. The scope of complaints should cover complaints from affected individuals and groups and 
of group actions on behalf of the victims.  
5. The admissibility criteria of the draft of the CESCR should be adjusted with the 
admissibility criteria in line with the CEDAW-OP art. 4; 
6. It should be the ESCR-Committee established through ECOSOC decision 1985/17 that 
should be entrusted with the new tasks established through the OP. It would be optional to 
have a discussion whether to include in the OP provisions that would transform the existing 
ESCR-Committee into a treaty body to the ICESCR or nominated by ECOSOC upon a 
recommendation by a meeting of State parties to the ICESCR.”  
 
Concluding session: 
 
The seminar was concluded by a short summary by Martin Scheinin. The discussion was 
judged to have been very helpful. Several recommendations were made for the content of an 
OP and for options of the mandate of the working group. The realism of governments reduced 
the options for the text of the resolutions to three basic options. The basic point of all work 
must be that a working group is established in order to set up a complaint mechanism.  
Frauke Seidensticker of the German Institute for Human Rights thanked all participants. She 
expressed the commitment of the German Institute for Human Rights to take further steps on 
this theme.  
 

= = = = = = = 
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